
STAIE OF NETC YORK

STATE TN( COMUISSION

In the Matter of the Petition
o f

Geoeral Mills Restaurant Group, fnc.

for Redetermination of a Deficieqcy or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9.A of the Tax Law for
the  F isca l  Years  Ended 5 /29 /77 ,  5 /28 /78  & 5 /27 /79 .

AIT'IDAVIT OT MAILI}IG

State of New York l
s s .  :

County of Albaay ]

David Parchuck, being duly sworn, deposes and says that he is au euployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of $ovember, 7984, he served the within notice of Decision by certified
mail upon General Mills Restaurant Group, Inc., the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

General Mills Restaurant Group, Inc.
ATTI{: Henry Duitsmaa, Tax Manager
P . 0 .  B o x  1 1 . 1 3
Minneapolis, MN 55440

and by depositing same enclosed
post office under the exclusive
Service within the State of New

ThaF deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9th day of November, 1984.

t o a nister oaths

postpaid properly addressed wrapper in a
and custody of the United States Postal

said addressee is the petitioner
said wrapper is the last known address

i n a
care
York.

that
forth

the
on

pursuant to Tax Law section 174



STAII Of NEht yoRK

STAIE TA,1 CO}'HISSION

In the Hatter of thi-ETit:ion
of

General Mills Restauraat Group, facr !

for Redeternination of a Deficieqey or RevisLon :
of a Deteruination or Refund of Corporatlon
Franchise fax under Art,icle 9A of the Tax law for :
the Fiscal Yeats Ended SlZg/77, SlZBllg & SlZ7l79.

AIT'IDAVIT OT ilAITIIIG

$tate of llew York l
s s .  :

Cormty of Albeny ]

David Parchuck, beiag duly sworu, deposes aad rays tbat he is aa eoployee
of, the $tate lax Comisoion, that be is over 18 years of age, and that on the
9th day of fovember, 1984, he gerved the withln notice of Decislon by cettified
nail upon Hartley Janes Chazen, the reprenentativc of the petitioucr in the
within proceedint, by enclosing a true copy ther€of in a securely sealed
tr)ogtpaid wrapper addreesed as followe:

Sartley James Chazen
777 Third Avenue
New York, NY 10017

and by depositin3 sane enclosed in a postpald properly addressed wrapper io a
post office $nder the exclusive care and cuutody of the United States Posta1
Service within the State ef, New york,

Tbat deponent further says that the seld addressee is the representative
of the petitioner herein and thdt th.e addrers get forth on said lrrapBer is the
lest koown addreag of the represeatative of the petitioner.

Sworn to before ne this
9th day of Novenber, 1984.

to
to Tax l"aw



STATE OF NEW YORK
STATE TAX COMMI5SION

ALBANY, NEW YORK 1?227

Novenber 9, 1984

Geceral Hil1s Restaurant Group, Inc.
ATTN: Ilenry Duitsman, Tax Manager
P .O.  Box  1113
Minneapolls, !{N 55440

Gentleoen:

Pleape take uotice of the Decisl.on of the State Tax Comission encloeed
herewith.

You have now exhausted your right of revielr at the administrative level.
Pursuaat to $ection(s) f090 of the Tax f,aw, a proceeding in court to review an
adverse decision by the State Tax Comission uay be instituted olrly uader
Article 78 of the Civil Practlce Law and Rules, and nuct be connenced in the
Suprene Court of the State of l{ew York, Albany County, within 4 nontbs fron the
date of this notlce.

Inquiries colcerning tbe conputation of tax due or refund allOred in accordance
with this decisioa nay be addressed to:

![YS Dept. Taxstion and Finance
Law Bureau - Litigatioa Unit
Building #9, Staie fanpus
Albany, }{ew York t2227
Phone /t (518) 457-2a70

Very truly yours,

sTAtt TAX CoMltIsSIOr{

Petitioner' s ReBregeutative
trartley Jameg Chazen
777 Third Avenue
New York, $f 10017
f,axing Bureau's Representative

cc :



STATE OF NEI1I YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

GENEMT UIttS RESTAIIRAI{T cRoup, INC.

for Redetermination of a Deficiency or for
Refund of Corporation Franchise Tax under
Article 9A of the Tax Law for the Fiscal Years
Ended Yay 29, 1977, May 28, 1978 and l{ay 27,
1979 .

DECISION

Petit ioner, General Mil ls Restaurant Group, Inc., P.0. Box 1113, l l inneapolis,

Minnesota 55440, f i led a petit ion for redeternination of a deficiency or for

refund of corporation franchise tax under Article 9A of the Tax Law for the

fiscal years ended l4ay 29, L977, May 28, 1978 and ITay 27, tg79 (Fi le No.

3487s) .

A formal hearing was held before Robert F. Mull igan, HeatLng Off icer, at

the offices of the State Tax Cormission, Two trlorld Trade Center, New York, New

York on July 1, 1983 at 9:30 A.M., with f inal briefs subrnitted on February 7,

1984. Petitioner appeared by Hartley James Chazen, Esq. The Audit Division

appeared by John P. Dugan, Esq. (Michael Gitter, Esq., of counsel ').

ISSI]E

Whether the equipment, fixtures and systens purchased and placed into

service by the petitioner for the preparation of food for sale at its New York

ttRed lobstertt restaurants, qualifies for the investnent tax credit provided by

section 2L0.12(b) of the Tax law and the emplolpent incentive tax credit

provided by section 210 .12-A of the Tax Law.
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FINDINGS OF FACTI

1. Petit ioner, General Mil ls Restaurant Group, Inc., is a corporation

organized under the laws of the State of Florida and is duly qualified to do

business in New York State. I ts principal off ice is in 0rlando, Florida.

2. Petit ioner is a wholly owned subsidiary of General l l i l ls, fnc., a

national distributor of processed foods and other consumer products.

3. Petitioner filed New York State Corporation Franchise Tax Reports for

the fiscal years ended May 29, L977 and May 28, 1978 under the name Red Lobster

Inns of America, fnc. and for the f iscal year ended l lay 27, 1979 under peti-

tioner's present nane. 0n its reports, petitioner clained the following

amounts as investnent tax credits:

Fiscal Year Ended Amount

5 /29 /77  $46 ,266 .00
5 /28 /78  3 ,913 .00
5 /27  179  1 ,622 .00

4. Audit of petit ioner's reports for the years at issue resulted in the

following adjustnents :

(a) For the f iscal year ended 5/27179 petit ioner had added
back 90 percent of interest paid to i ts parent. An
adjustment was made to add back interest paid to the
parent at 100 percent (the parent had deducted 100
percent of interest received from petit ioner). This
adjustment  resul ted in  increased income of  $775,357.00.

(b) For the f iscal year ended 5/29/77 the tax surcharge
was correctly computed and the $5,000.00 tax surcharge
credit was correctly taken. tr'or fiscal years ended
5/28/78 af i  5 /27/79,  the $5,000.00 credi t  was taken
even though no surcharge was computed. Accordingly,
taxes were increased by $51000.00 for each of the
f isca l  years ended 5/28/78 and 5/27/79.

1 
Fiodiogs of Fact "1" r  "2",  

t r3rr ,  i l6rr  and "7" are based on a st ipulat ion
between the part ies.
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(c) During each of the years at issue, petit ioner took
investment tax credits on restaurant buildings and
equipment. The credits were disallowed on the grounds
that the ilproperties do not qualify for investnent tax
credit purposes'r.

Accordingly, the investnent tax credits (as set forth in Finding of Fact tt3tt,

supra) were disal lowed.

5. 0n July 29, 1981 the Audit Division issued notices of deficiency to

petitioner in the following amounts:

F iscal  Year

s/2e/77
s/28/78
s/2717e

Deficiency
in Tax fnterest

$ 15 ,554.  oo
2,239.00
1 ,443.  00

Total

$61,820 .00
1 I  ,  152.00
10 ,126 .00

6- 0n August 11, 1981 petit ioner f i led a t imely petit ion for redetermina-

t ion of that port ion of the aforesaid deficiencies attr ibutable to the disal lowance

of investment tax credits. Such petition has been deemed to be a Perfected

Petit ion within the meaning of 20 NYCRR 601.5.

7. Petitioner ohrns a national chain of seafood restaurants known as rfRed

Lobstertr. During al l  or part of the years at issue, petit ioner operated seven

of such restaurants in New York state at the folrowing locations:

Store / i145 opened 7/29175 - 905 North Main Street, North
Syracuse, New York 13212

S,tore 11180 opened 319/76 - 1200 Vesral parlstay East,
Vestal, New York 13850

Store #183 opened 6/22176 - 25 Hempstead Turnpike, Farming-
dale,  New York 11735

Store 11189 opened 6/15/76 - 655 Jefferson Road, Henrietta,
New York 14467

Store /1199 opened 7/6/76 - 1557 Central
New York L22A5

Avenue, Colonie,

Highway, Stony

$46,266.00
8 ,913 .00
8 ,693.  o0

Store {12L7 opened 1L176/76 - 2220 Nesconset
Brook, New York 11790
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Store 1t264 opened 4/3/7,9 - 271-217 01d Country Road, Carle
P lace ,  New York  11514 . "

8. Petit ioner acts as i ts own seafood supplier and processor.

(a) It purchases frozen seafood fron its agents operating in najor

buying areas such as BrazIL, Ecuador, Honduras and Asia. Its agent in

BraziL, for exanple, works exclusively for petitioner. This agent enploys

seven quality control inspectors whose responsibilities are to insure that

the quali ty fron the local seafood plants meets petit ionerfs staudards.

At the foreign plants, the seafood is put in an institutional forn

(e.g., in the case of shrimp or lobster, removing the heads and grading

the tai ls by size, or in the case of f ish, removing the heads, tai ls and

bones) and packed and frozen in five or ten pound cartons. The imported

seafood is shipped to five primary warehouses in the United States for

distribution to Red Lobster restaurants.

(b) Petit ioner also purchases fresh seafood.

The operations of petit ioner's Pinellas Seafood Division were described

at the hearing in the testimony of its general manager. The Pinellas,

Florida, plant mainly processes shrimp which it receives fresh from loca1

boats and other sources. After the heads are removed, the shrimp are

classif ied by size, graded and packed in f ive pound boxes, then frozen.

The five pound boxes are put into fifty pound master cartons for distribution

to restaurants or other institutions. Some of the shrimp is shelled at

the Pinellas plant but none is breaded. The shrinp shipped to the peti-

t ionerts New York State stores in the years at issue were not shelled

or deveined but were in the shell and in institutional packs.

Although the stipulation states
which is during the f iscal year
specif ic costs as to this store
Fact  17,  18 and 19,  in f ra .

that Store tf264 vras opened on 4/3/79,
ended 5/27 179, the record contains no
and thus it is not treated in Findings of
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Petit ioner also apparently purchases fresh seafood which is not

subsequently frozen, but sold fresh in its restaurants. Although this

aspect of petit ioner's operation was not treated at the hearing, petit ionerrs

Food Production Manual "Fresh Fish of the Dayrt section indicates that

petitioner's restauratrts acquire fresh fish frour fish vendors. The Manual

describes the restaurant manager's role in purchasing, receiving, handling

and storing fresh f ish.

(c') Petit ioner also has donestic purchasing operations sini lar to i ts

international purchasing operations, i .e. i t  engages domestic plants to

pack seafood products to petit ionerrs standards and specif ications.

(d) Petitioner maintains an active sales organization at St. Petersburg,

Florida, to sel l  seafood which petit ioner cannot use, but purchases under

contracts with i ts suppliers.

9. The seafood is supplied to the Red Lobster restaurants directly from

pet.itioner at a charge of cost plus transportation expenses. This differs fron

the standard seafood restaurant practice where one to three middlemen, such as

distr ibutors or wholesalers, are between the primary buyer and the restaurant

or retailer. This direct purchasing systen enables Red lobster restauratrts to

purchase seafood at prices 25.9%to 28.5% lower than lf  i t  had to purchase it

through normal channels.

The supermarket markup on prepared items such as breaded shrimp

represents about 35% of the retai l  price.

10. A Red lobster restaurant orders i ts food on a once a week basis. I lhen

the food is delivered, the dry goods are stored and the perishable items are

put into one of three boxes: (a) freezer (0o to -10o F) (b'1 tt*"a boxtt - a

refrigerator with high hunidity (38o to 40o F) (c) "dry boxtt - a refrigerator
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with low hunidity (38o to 40o F). A11 products are rotated, i .e. the new

products are placed in back, the older i tems to the front.

11. At the end of each day, each Red Lobster restaurant manager calculates

how may dinners he expects to serve the next day. Based upon this calculation,

an adequate supply of seafood packed in solid frozen blocks is renoved fron the

freezer that evening ("evening pull ' r) and placed in the wet box. It  is part ial ly

thawed nrhen the staff comes in the next morning. The thawing is coupleted

under running water. Products which are individually wrapped or packed in

layers or trsnap packsil are removed in the morning of the day they are to be

used (rrmorning pullft) and also thawed under srrnnilg water. This thawing

procedure is used to rnininize waste and keep the seafood as fresh as possible.

The slow, even thawing helps preserve natural juices and flavor. After thawing,

an eight or ten pound fillet of fish would be proportioned for production that

day i.e., i t  would be cut into pieces weighing approximately 115 grans, and the

pieces would either be breaded or prepared for the broi ler. The breaded f ish

would then be put into the dry box until ordered by the customer.

12. The only seafood delivered to Red lobster restaurants in finished form

is clam str ips. AtI f ish is prepared at the restaurant fron a raw f i let.

13. Red Lobster restaurants are low-price ful l  service restaurants special-

izing in seafood, designed to appeal to the broadest section of middle Anerica.

The average Red lobster customer is between 18 and 59 years of age and has a

family. The mean incone is $151000.00 and up. Petit ionerrs customers are very

price sensitive and petitioner considers fast food restaurants and supermarkets

sell ing prepared seafood as i ts major competitors.

14. The following is a comparison of the weighted averages of Red Lobster

seafood menu items and the prices charged at grocery stores:
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Market Red Lobster Grocery Store Percentage of
Area Price Price Difference

1977  New York  93 .96  93 .48  13 .8
Buf fa lo  3.98 3.48 14.4
Albany 3 .96 3.49 13.5

1978 New York 4.36 3.88 12.4
Buf fa lo  4.36 3.46 26.0
Albany 4.36 3.58 21.8

1979  New York  5 .59  4 .83  15 .7
Bu f  f a lo  5 .59  4 .78  16 .9
A lbany  5 .59  5 .16  8 .3

For example, in the Albany market area for L977, the menu item

rrbroi led stuffed shrinrprtwas sold for $3.49. The retai l  price of six large

fantai l  shrimp was $1.60 and three ounces of deviled crab 25C with'rother snall

food itemsr' (evidently the non-seafood itens completing the serving) 53S for a

total retai l  price of $2.38. The retai l  price was 68% of the Red Lobster

p r i ce .

15. Petit ioner contends that i ts Red Lobster restaurants are dist inguishable

from conventional restaurants in that Red Lobster restaurants are the illast

stoptf in an integrated purchasing and specialty seafood processing business in

which they are the i lstorestt or points of sale of petit ionerts products to

custoners and that the amounts paid by custoners at Red lobster restaurants are

predominantly for food and not for services.

16. Petitioner originally claimed investurent tax credits pursuant to

section 270.12(b) of the Tax Law upon the sane property for which it had

claimed credit on its federal returns. Petitioner has now abandoned any claim

for property used in the service of food (e.g. booths, chairs, decorations,

etc.) and has restr icted its claim to property which it  contends is principally

used in food preparation: kitchen equipment, electric and plumbing systems
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(part), heating, venti lat ing and air condit ioning systems (part), exhaust

hoods, f ire protection, f ire protection in food processing areas, concrete

truck slabs, concrete drmpster slabs, concrete freezer slabs and grease traps.

The annual total purchase prices for the property on which petitioner

is now claining investment tax credits are as follows:

Fiscal {ear Ended

5l2s /77
s/28/78
s/27 /79

Anount

$736,308 .00
6,533 .  00

36 ,  178 .00

17. During the years at issue, petitioner purchased and placed into

service in i ts New York locations food processing, handling, storage, and

rerated equipnent at the following total costs per store per year:

F iscaI
Year
Ended Store Cost

sl29/77

TOTAT

s/28/78

TOTAI

s/27 /7e

TOTAI

These purchases

fryers, heat lamps, hush

ref r igerators,  f reezers,

#183
#189
{t'799
t121,7

#183
#189
llL99
{1217

1f783
ll2r7
#745
l/180

$  71 ,848 .00
70 ,748 .00
77 ,278.00
70 ,751 .00

s2E4;62510

$ 1 ,193 .00
1 ,664 .00
1  ,  1  14 .00
1 ,281 .00

$  12 ,309 .00
2,002.00

10,305 .  00
L7,562.00

$-36*rZLq0

included such itens as ovens, ranges, broi lers,

puppy machines, shrinp machines, coffee makers,

shelves, work tables, water heaters, dish washers and
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sinks. Most of the equipment. was acquired through petitionerts SignaCon

division

Petitioner conceded that all of the above equipment would be found in

the typical seafood restaurant, except for the hush puppy machines, as hush

puppies are usually not offered by the typical seafood restaurant.

SigmaCon builds Red lobster restaurants and supplies equipnent. Red

lobster reimburses SigmaCon for its actual costs through an interdivisional

accounting technique.

18. The following are the costs for building systems servicing food

production areas for particular Red Lobster New York State restaurants (all

costs incurred in 1977):

SYSTEM DESCRIPTION STORE /I1S3 ST0RE //189

$ 27,5oo.oo

35 ,000 .00

10 ,076 .00

47 ,751 .00

1 .386 .  00
$121 ,713 .00

ST0RE 11199 SToRE i1217

$  34 ,642 .00Plumbing & Waste
Water Treatnent

Heat. ing, venti lat ing 35,500.00
& air condit ioning

Hood

Electr ical

Fire Protection
TOTAI

19.  The

improvements

DESCRIPTION

land

Building

Site
Inprovements

TOTAT

9,526.00

49,809 .00

following is a

for part icular

t1183

$ 22 ,855 .00

35 ,  076. oo

10,000 .00

48,057 .00

1  ,250 .00
5i-1r-378:00

$ 26,047 .oo

32,946.00

13, oo0 . oo

41 ,465 .00

5,933.00
$IIeF m0

$111,054 .00

138,522.00

42,602.00

187 ,082.00

9,892.00
F[88;rozr00

schedule of

Red lobster

#189

costs for building, land and site

New York restaurants:

lflg9 |/1217

$ 146,015 .  00  $301 ,  706 .00  $  810,945 .00

260,519.00  267,627.AQ 1 ,078,398.00

$227 ,469.oo

275 ,794.A0

$135,755 .00

275 ,058 .  0o

53,494.00 73,403.00 65.945.00 44.182.00 247.024.00
$5n;Ismd Fwuinirem STrTWm ffi3;5Ts.T0 WIffim
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20. Petitioner contends that certain site improvenents and capital costs

are entitled to the credit to the extent they are directly related to production

faci l i t ies. These items are as fol lows:

(a) Kitchen or food preparation area duct work, the
average cost of which i,n 1977 was $71351.00 per store.
This is separate from the service area duct work.

(b) Drrmpster pad and drain. This is a reinforced concrete
pad with drain required to receive garbage dunpsters.
The average cost  in  1977 was $2,980.00 each.

(c) Concrete truck slabs, which are reinforced concrete
slabs associated with the dumpster pads. These cost
$1 ,259 .00  each .

(d) Concrete fteezer slabs which are required to separate
the freezer from the structural slab. These cost an
ave rage  o f  $1 ,385 .00  each .

(e) Grease traps in the food production area which are
required to separate grease fron water and are mandated
by bui ld ing codes.  These cost  $3,712.00 each.

All of these items would connonly be found in any restaurant.

2L. Petit ioner depreciated buildings over 25 years, site inprovenents over

20 years and equipment over 10 years.

22. Each Red Lobster restaurant has three heat^ pumps with auxiliary

electric heating coils. One system serves the food production area, the <ither

two the remainder of the building.

The food production area has an exhaust hood system used for fire

protection and is also mandated by the building codes.

76'X, ot each restaurantrs electr ical system is devoted to the food

production area.

63% ot each restaurant's water and sewer systen is devoted to the food

production area (dishwashing is not included in food production).
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40.8o1" of the square footage of each of the buildings were used for

food production.

23. A11 six New York Red f,obster restaurants are of the sane design aad

construction.

24. Petitioner enrployed the following average numbers of non-management

personnel in New York State:

FISCAT YEAR

AVERAGE
NON.MANAGEMENT

PERSONNET

s/26/76
s/2e/77
s l28 l78
5127 /7e

Although ir did not do

petitioner now also claims the

210.12-A of  the Tax Law.

76
368
424
479

so in its reports for the years at issue,

employment investment tax credit under section

CONCTUSIONS OF LAIC

A. That during the years at issue, section 2L0.12(b) of the Tax law

provided for a credit with respect to tangible personal property and other

tangible property, including buildings and structural conponents of buildings,

which grere: depreciable pursuant to section 767 of. the Internal Revenue Code,

had a useful l i fe of four years or more, r{ere acquired by purchase, as defined

in section 179(d) of the Internal Revenue Code, had a situs in New York State

and were principally used by the taxpayer in the production of goods by nanufac-

turing, processing, assembling, refining, mining, extracting, farning, agricul-

ture, hort iculture, f loriculture, vit iculture or comercial f ishing.

B. That the property for which credit is now claimed by petitioner rdas

depreciable pursuant to section 757 of the Internal Revenue Code, had a useful

l i fe of four years or more, was acquired by purchase, as defined in section
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179(d) of the fnternal Revenue Code and had a situs in New York State. The

major issue in this case can be narrowed to whether the property was principally

used by pet.itioner in the production of goods by one of the neans set forth in

the statute. Petitioner argues that the property was principally used in or

related to the.processing by petit ioner of i ts prepared seafood products in the

ftprocessing areastt of i ts restaurants.

The term I'principally used" means more than 50 percent [20 ]IYCRR

5-2.4(c)1. Petit ioner contends that equipment is principally used in production

when more thao 50 percent of its use is devoted to food processing activities

such as performed by petit ioner.

C. That while petitioner clearly has highly efficient purchasing and

distribution systens to which the typical seafood restaurant would not have

access, the fact remains that the tfprocessingt'  which takes place at petit ionerts

Red lobster restaurants is nothing more than the preparation of restaurant

meals for service to Red lobster customers. This does not constitute the

production of goods by processing within the meaning of section 210.12(b) of

the Tax Law. Thus, the investment tax credit was properly denied. (see:

I lol iday Houses of NFw Jersey, rPc., state Tax commission, March 25, 1983;

John F. and Sarah Mahoney, State Tax Cornnission, Apri l  1, 1975.)

D. That during the years at issue, section z|A.l2-A(a) of the Tax f,aw

provided for an additional enployment incentive tax credit where a taxpayer had

been al lowed a credit under section 210.72 with respect to property.the acqui-

sit ion, construction, reconstruction or erection of which connenced on or after

January L, 1975, provided certain employment criteria were net. Since credit

under section 210.12 of the Tax law has been denied (Conlusion of Law "C",

supra), petitioner is not eligible for the enploynent incentive tax credit.



E.

and the

DATED:

That the petit ion of

notices of deficiency

Albany, New York

-13_

General Mil ls Restaurant Group, Inc. is denied

issued on July 29, 1981 are sustained.

STATE TAX COMIIISSION

N0V o e 1S84


